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Blocking EminEnt Domain aBusE in nc
It’s past time for well-crafted constitutional amendment

k e y  f a c t s :  • there is optimism that an eminent domain amend-

ment will pass this upcoming legislative session. the amendment must be 

carefully drafted, however, to properly protect property owners.

• an amendment is necessary for many reasons including:

– there is no state constitutional protection from eminent domain abuse, 

such as the government seizing private property for economic develop-

ment. 

– In fact, North carolina has the weakest property rights protection in the 

country; it is the only state in the country that does not have a constitu-

tion that expressly addresses eminent domain.

– the North carolina supreme court has held that the government can 

take private property and transfer an interest in that property to a private 

company for its sole and exclusive use.

– the government seizes private property for other private parties through 

various means, such as blight laws.

• after Kelo, eight states passed constitutional amendments, including the 

two neighboring states of Georgia and south carolina.

• a model amendment would, among other things:

– Prohibit takings for private uses. a prohibition on takings for economic 

development is not enough, since many takings that involve the transfer 

of property from one private party to another private party are not con-

nected to economic development. 

– Prohibit the government from improperly using “blight” and other pre-

texts for seizing private property in order to promote economic develop-

ment or to achieve some other improper objective.

– Require the government to have the burden of proof to demonstrate that 

a taking is for a proper public use.

– Require just compensation to make property owners whole, by including 

the payment of relocation costs, loss of business goodwill, and attorneys 

fees.
more >>
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s ince 2006, the North Carolina House twice passed a constitutional amendment to address eminent domain 
abuse.1 Both times, those amendments failed to be considered in the North Carolina Senate.2

As the new legislative session begins with a new political make-up for both chambers, there is hope that 
the North Carolina legislature will finally pass an eminent domain amendment. Even if an amendment does get 
passed, however, it must be carefully drafted to properly address eminent domain abuse. The House-enacted eminent 
domain amendments were very narrow in scope and provided little protection for property owners.3 Recently, the 
House introduced an amendment that is identical to the weak amendment it passed in 2010.4 

An amendment certainly should be drafted in response to the United States Supreme Court case, Kelo v. City of 

New London (2005).5 In that case, the Court held that the government could seize private property and transfer it to 
another private party if the taking is for economic development.6 As a result, the government, for example, can take a 
person’s home and give it to a developer who could supposedly generate more tax revenue off the property by building 
a strip mall.

While the amendment must feature a clear prohibition against these “economic development takings,” it should 
also protect against the ways the government finds end runs around such a prohibition. 

Furthermore, while economic development takings receive most of the attention, they are simply a subcategory of 
takings that make up the real problem. The amendment should specifically prohibit the taking of private property to 
benefit another private party, whether it be for economic development or another reason.

This Spotlight will briefly explain why North Carolina needs an eminent domain amendment. It will outline the 
key protections that are necessary in an eminent domain amendment and provide model language for an effective 
amendment.

Why an amendment is Necessary

1) Fundamental rights should be protected by the Constitution.

If the United States Supreme Court gutted a fundamental right such as free speech, it would be highly unlikely 
that legislators or the public would want free speech to be protected by state statutes alone that could change at the 
whim of political interests.

The same logic applies to property rights, which are also fundamental rights. Property rights were gutted in the 
Kelo case, and currently the only thing that may provide limited protection from economic development takings are 
state statutes. 

An amendment is the only way to provide the necessary protection from economic development takings. Since it 
would require the legislature to obtain a three-fifths vote in both chambers and a majority vote of the public to get rid 
of the amendment,7  an eminent domain amendment could not easily be scrapped due to political interests.

2) North Carolina has the weakest property rights protection in the country.

North Carolina is the only state in the country that does not have a “takings clause” in its state constitution, which 
is a provision that expressly states the government may only take private property for a public use upon the payment 
of just compensation.8  

The North Carolina Supreme Court has had to read this protection into the Constitution.9 As a result of this 
weak constitutional protection, even had Kelo never occurred, North Carolina would have needed an eminent domain 
amendment.
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3) The North Carolina Supreme Court has given the green light to takings for private uses.

In a case called Piedmont Triad Airport Authority v. Urbine (the Federal Express case),10 an airport authority 
seized private property for a cargo facility. Federal Express was given sole use of the facility, and the general public 
had no right to use the property.11 

The North Carolina Supreme Court held that the purpose of the taking was to improve the airport, not to benefit 
Federal Express — the use by Federal Express was incidental to the public use of improving the airport.12  

That is the type of “game” common with eminent domain — so long as any public use can be identified for seizing 
private property, even if it is obviously secondary to the real reason for seizing property, it will likely be found consti-
tutional.

It should be noted that this case had nothing to do with economic development. The alleged public use was the 
improvement of the airport, not economic development. Yet it still is a case of eminent domain abuse because property 
was taken for a private use. 

An amendment is needed to overturn the result of this absurd case and ensure that the government is unable to 
seize private property just because it can identify some secondary public use for seizing private property. The Federal 
Express case is a great example of why a prohibition on economic development takings alone is not sufficient.

4) The Triangle Transit Authority and public transportation: more takings for private use.

In 2006, the Triangle Transit Authority had a potential arrangement with a private developer, Cherokee Partners, 
to develop areas around speculative local rail sites.13 At the time, the TTA knew that it was highly unlikely that prop-
erty seized for a rail system would be used — the federal funding required for the project had fallen through.14 

After repeatedly stating that eminent domain would not be used for economic development reasons,15 the TTA fi-
nally admitted that an eminent domain amendment “threatens TTA’s partnership with Cherokee because it prohibits 

the triangle transit authority and eminent Domain abuse

May 27, 2006: TTA Board of Trustees meeting 

This author made the following comments regarding the proposed public/private partnership between the TTA and Cherokee 
Partner:

We are told that economic development takings can’t occur in this state. If the TTA seizes private property for 
high-density development, this authority will clearly show that economic development takings are alive and 
well in North Carolina. 

Taking or threatening to take property for high-density development because it might help a rail that some-
day could exist is not a proper public use and clearly is an economic development taking.16 

TTA General Counsel Wib Gulley responded (as described in the TTA minutes):

He added that TTA has not and will not engage in economic development takings and that it is stated clearly 
in the agreement that TTA’s eminent domain authority cannot be used to acquire peripheral properties.17  

May 27, 2006: From a Carolina Journal Exclusive that ran the same day as the TTA meeting:

Private-property advocates wonder whether TTA could seize land because North Carolina law allows eminent 
domain when “it is useful for the purposes of public transportation.” But TTA’s interim director, Wib Gulley, 
ruled out the possibility that the agency would take any land for private development.
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condemnation of private property to be conveyed to other private owners for economic development.”18 

The TTA likely would justify the takings based on a public use that is incidental to the primary purpose of ben-
efiting a private party. In this instance, the argument would be that the taking is really for a public transportation 
purpose (which would constitute a public use), not for the private developer. This despite the fact that the rail system 
was almost certainly a dead deal at the time and speculative at best. 

5) Abuse of blight/urban redevelopment laws

The most common way the government seizes private property for economic development reasons is by claiming 
property is in a blighted area (see the sidebar on the following page).

North Carolina’s blight (urban redevelopment) law was so broad that property could have been in pristine condi-
tion, but so long as it was in some arbitrary blighted area, it would have been permissible to take the property and 
provide it to a developer.19 Furthermore, the definition of “blight” was so broad as to make it possible to take almost 
any property.20 

Fortunately, in 2006, North Carolina did tighten up the blight law by mandating that only property that itself is 
blighted can be taken (no more “blighted areas) and, secondly, by narrowing the definition of blight.21 

Regardless, the definition of blight is still too broad,22 and the legislature can always change the statute whenever 
it wants, making eminent domain abuse based on blight the biggest end run around a prohibition on economic develop-
ment takings that must be addressed.

What Other states Have Done

The first thing to remember is that every state except North Carolina has constitutional language addressing 
eminent domain abuse. Many states have extremely detailed language, some of which are more than a page long 

“That’s not something I think is lawful or appropriate,” Gulley said, “so it’s not going to happen.” …

Now that the company [Cherokee Partners] is on the verge of an agreement with TTA, can it count on the 
agency’s power to condemn private property to help it seize the land it wants for development? Gulley said 
the issue was discussed with Cherokee.

“We told Cherokee that’s not something that’s even going to be considered,” Gulley said.23 

May 23, 2007: TTA Board of Trustees meeting

The following comes from the minutes of the TTA meeting; again, it demonstrates the games played with eminent domain:

Gulley then distributed copies of House Bill 878, a proposed constitutional amendment regarding eminent 
domain. He said this bill threatens TTA’s partnership with Cherokee because it prohibits condemnation of 
private property to be conveyed to other private owners for economic development. He said TTA was asked to 
comment and suggested language that it would not apply to the taking of properties for which the public use 
is preserved or utilized.24  [Emphasis added.]

On its face, the language used by Gulley is contradictory. The likely argument as to why a taking for Cherokee is permissible 
would be grounded in the argument that the taking is really for a public transportation purpose, not for the private developer. 
That is in spite of the fact that, as noted, any rail development at the time was speculative at best because federal funding for a 
rail system had fallen through. Again, the government would be using an incidental public use to justify a taking for a private 
use.
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— these protections existed before 
any amendments were ever passed 
to address Kelo.

After Kelo, eight states passed 
constitutional amendments, includ-
ing the two neighboring states of 
Georgia and South Carolina.25 The 
citizens in these eight states over-
whelmingly passed the constitution-
al amendments.26 

the Model amendment

There are many ways to draft 
a constitutional amendment to ad-
dress eminent domain abuse. Each 
provision in the model amendment provided below has been carefully chosen, and removing one may affect the entire 
amendment. Regardless, the primary purpose of providing the language is to offer a logical starting point to provide 
protection from eminent domain abuse.

The primary purpose in discussing a model amendment is to identify what protections need to be in place regard-
less of how an amendment affords those protections. Once it is clear what needs to be addressed, then an amendment 
can be drafted to achieve those objectives.

What Protections Need to Be in Place

There is overlap between the following items:

Prohibit takings for private uses. There should be a prohibition against taking property from one private party and 
giving it to another private party. The one exception would be when property is taken for common carriers or public 
utilities when they are going to use the property for the use of the public generally (i.e., to run sewer lines, not to 
build a building at corporate headquarters). 

Prohibit economic development takings. There should be a prohibition against economic development takings.

Public use should have its traditional meaning. Public use should mean what it has traditionally been understood 
to mean: the use of property by the government, by utilities for conducting their utility business, or by the public as 
a matter of right. For example, a public use would include seizing property for a highway or a courthouse.

Prohibit end runs around prohibitions. There should be no end-runs allowed.

The government should not be able to use the blight excuse to seize property for private uses, and

The government should not be able to identify some public use as an excuse to seize property to primarily 
benefit a private party. 

Government should have the burden of proof. There are many situations in which a court must decide the real rea-
son for a taking. If the government does not have the burden to show that the reason for the taking is proper, it will 

1.

2.

3.

4.

a)

b)

5.

the Blight of Blight/Urban Redevelopment Laws

“Indeed, the displacement of African-Americans and urban renewal projects are so 
intertwined that ‘urban renewal’ was often referred to as ‘Black Removal.’”27 

— Hilary O. Shelton, NAACP Washington Bureau Director, testifying before the 

Senate Judiciary Committee

“Under that act [Federal Housing Act of 1949], which was in force between 1949 and 
1973, cities were authorized to use the power of eminent domain to clear ‘blighted 
neighborhoods’ for ‘higher uses.’ In 24 years, 2,532 projects were carried out in 992 
cities that displaced one million people, two-thirds of them African American.”28  

— Mindy Thomas Fullilove, “Eminent Domain & African Americans,” Institute 

for Justice, Perspectives on Eminent Domain Abuse series, Vol. 1.
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easily be able to do end runs around prohibitions by simply identifying pretexts for seizing property.

Just compensation should make property owners whole. Even if a property owner receives fair market value for 
property, that alone will never put the individual in the same position he would have been in had the property not 
been seized. In tort law, defendants are expected to make plaintiffs whole, but for some reason the government is 
not held to the same standard when seizing someone’s private property.

Juries should determine just compensation. A jury of one’s peers should decide compensation, if requested by the 
property owner.

There certainly are other protections that could be added to this list (e.g., protections against regulatory takings, 
requirement that government prove alternatives had been considered prior to taking a property). For purposes of 
addressing the primary problems of the government seizing private property, however, this list would afford strong 
protection. Some protections can be left to statutes, and there also is a concern that too much in one amendment would 
undermine achieving these already significant goals.

The Language of the Amendment

Private property shall not be taken except for a public use. Private property shall not be taken 
and an interest in that property transferred  from one private party to another private party, 
unless the transfer is to a common carrier or public utility for the use of the public generally or 
the transfer is clearly unrelated to the reason for the taking. Public use may include the taking 
of property to address blight only when the physical condition of the specific parcel of property 
poses a concrete threat to health or safety.

Just compensation shall be paid to property owners and shall include loss of business good-
will, relocation costs, reasonable attorneys fees, and other costs necessary to put the property 
owners in the same position they would have been in had their properties not been taken. If 
demanded, a jury shall determine just compensation. Condemnors shall prove by clear and 
convincing evidence that a taking is for a public use and that compensation is just. 

Sentence By Sentence

The following is a sentence-by-sentence analysis of the constitutional amendment. It provides the reasoning be-
hind the specific language used to provide protection for property owners from eminent domain abuse.

Sentence 1: Private property shall not be taken except for a public use.

This is simply a general statement regarding takings.

Sentence 2: Private property shall not be taken and an interest in that property transferred  from one private party 

to another private party, unless the transfer is to a common carrier or public utility for the use of the public generally 

or the transfer is clearly unrelated to the reason for the taking.

Parts of this sentence were taken from the recent amendments passed in Louisiana and Nevada.29 

Objective Language: This sentence is designed to address any transfers of private property for private uses 
(this would include economic development takings) — it uses the objective language of prohibiting transfers 
from A to B because were it to state that takings are prohibited for economic development or for private uses, 
it would create a question of intent. 

The word “for” signals to a court that the intent of the government must be determined — that is what 

6.

7.

•

•

–
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causes significant problems, because improper economic development reasons can easily be argued to be sec-
ondary reasons, especially if the government has no burden to prove that the economic development reason is 
not the primary reason for the taking. 

“Interest” Language: The language tries to protect against situations where the government seizes property 
but leases an interest in the property to a private property. 

Public Utilities: The language creates a specific exception for common carriers and public utilities that obtain 
an interest in private property for the use of the public generally. 

“Unrelated” Language: The “unrelated” language was included in the event of a situation where there is truly 
an unrelated private benefit with the taking of private property. For example, if the government seizes prop-
erty for a courthouse and then wants to lease a small amount of space to a private company to run a cafeteria 
within the courthouse, that would be allowed. The language also ensures that if the government seizes prop-
erty and years later wants to transfer it, it may do so.

Admittedly, the “unrelated” language creates a subjective standard, but it should be a very tough standard 
to meet.

Overturning the Federal Express Case: This sentence also is designed to ensure that the Federal Express case 
is overturned.

Sentence 3: Public use may include the taking of property to address blight only when the physical condition of the 

specific parcel of property poses a concrete threat to health or safety.

This sentence expressly addresses the blight issue. There are two specific problems with blight laws. First, 
the laws do not require that a specific property be blighted, and the definition of blight is too broad. This language 
addresses these problems. It also is not that different from North Carolina’s amended blight statute, although it 
strengthens the definition of blight.

Sentence 4: Just compensation shall be paid to property owners and shall include loss of business goodwill, reloca-

tion costs, reasonable attorneys fees, and other costs necessary to put the property owners in the same position they 

would have been in had their properties not been taken.

This sentence defines just compensation to make property owners whole.

Sentence 5: If demanded, a jury shall determine just compensation.

This sentence clarifies that a jury can decide just compensation. This language has been included in both amend-
ments passed by the North Carolina House.30 

Sentence 6: Condemnors shall prove by clear and convincing evidence that a taking is for a public use and that 

compensation is just. 

This sentence creates the much-needed burden-of-proof language. This language is very important because the 
government can often identify a pretext for seizing private property, and courts will allow it.

It ensures that courts will not allow the fake reasons for seizing property. Two of the states that passed amend-
ments in 200� have burden-of-proof language (Michigan and Nevada).31 

This language becomes an absolute must if the prohibition on takings requires courts to look at the intent of the 
takings.

–

–

–

–

•

•

•

•
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Conclusion

Constitutional amendments should be enacted only when there is a significant issue that must be addressed. The 
need for an eminent domain amendment is clear, and the issue certainly is significant. The legislature would not be 
creating new rights but instead preserving the rights that North Carolinians already are supposed to possess.

There will only be one bite at the apple, though, if an amendment becomes law — it will be very difficult to address 
eminent domain abuse through an amendment again, at least for the foreseeable future. That means the legislature 
needs to get the amendment correct and not push an amendment simply to get something through to claim a hollow, 
political victory. The North Carolina legislature has a chance to make a real difference this upcoming term when it 
comes to eminent domain abuse and should take advantage of the unique opportunity.

Daren Bakst, J.D., LL.M., is Director of Legal and Regulatory Studies at the John Locke Foundation.
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