e

F O UNDATTION

SEES—

200 W. Morgan, #200
Raleigh, NC 27601
phone: 919-828-3876

fax: 919-821-5117

www.johnlocke.org

The John Locke Foundation is a
501(c)(3) nonprofit, nonpartisan research
institute dedicated to improving public
policy debate in North Carolina. Viewpoints
expressed by authors do not necessarily
reflect those of the staff or board of

the Locke Foundation.

No. 423 — May 17, 2012

IMPROVING JUVENILE JUSTICE

Finding More Effective Options for North Carolina’s Young Offenders

e North Carolina is one of only two states which auto-
matically send all 16 and 17 year-olds to the adult justice system, and does

not allow juveniles to petition for juvenile court jurisdiction.

e North Carolina does have a robust system of transfer for felony juvenile
offenders, which ensures that the most serious of juvenile offenders can be

tried in adult courts even if the age of juvenile court jurisdiction is raised.

e Methods to improve the juvenile justice system in North Carolina include
both adjusting the age of juvenile court jurisdiction and creating a system of
blended sentencing, which would permit juvenile courts to hand down sen-

tences including terms in both a juvenile facility and the adult system.

e Adult court jurisdiction of juveniles does not deter juvenile crime: studies
of crime rates before and after the enactment of criminal court jurisdiction
of juveniles show no decrease in crime rates, increased crime rates, or de-

creased crime rates but smaller decreases than in control jurisdictions.

¢ Adult court jurisdiction results in poor rehabilitation of juveniles. One
study found an 85 percent increase in re-arrest rates amongst juveniles tried

in the adult court system over those retained in the juvenile justice system.

¢ A review of studies on recidivism found an average 33.7 percent increase

in re-arrest rates when juveniles were placed in the adult court system.

¢ Re-arrest rates amongst minors in North Carolina’s adult justice system
are higher than those for any other age group, and even low-risk minors in
the criminal justice system had re-arrest rates twice as high as low risk of-
fenders aged 18-21.

¢ Research points to higher victimization rates amongst minors in criminal
justice systems in both sexual and physical violence, and suggests a higher

risk of suicide for youths in adult systems.

e Minors in criminal justice systems have less access to education and other
age-specific programming than those in the juvenile justice system, putting

them at a serious disadvantage upon release.



hether through courts which exclusively deal with the needs of delinquent minors, the probation officers
who include visits to the local high school as part of their beats, or confinement which attempts to include
emotional development in its programming, the juvenile justice system in North Carolina and all other
states reflects and upholds the concept that minors are unique, even when on the wrong side of the law. There is not,
however, a consensus on the exact age at which to draw the line between the juvenile and adult systems, with 37 states

setting the maximum juvenile age of jurisdiction at 18 and 11 states at 17.

Despite the lack of consensus on 17 versus 18, there are only two states that send all 16 year-olds to the adult
system. Currently, North Carolina’s juvenile justice system is limited only to those minors 15 and younger. In all other
states except New York, the default is that 16 year-olds go into the juvenile justice system. Unlike New York, North
Carolina does not have a reverse waiver provision that allows 16 year-olds to petition the adult court to send them to
juvenile court, meaning that North Carolina is the only state where all 16 year-olds end up in an adult court.!

If North Carolina raised its age of juvenile system jurisdiction to 16, state prosecutors would still have a means of
punishing as adults those 16 and younger who commit the most serious offenses. That is because state law permits the
transfer of those 13 or older charged with a felony to the adult system and requires such transfer for youths charged
with first-degree murder (upon a finding of probable cause), providing an avenue for criminal processing for serious
juvenile offenders regardless of the age of juvenile jurisdiction.

As demonstrated below, decades of experimentation with this age-based divide reveals some evidentiary support
for a distinct juvenile justice system that would include most 16 year-olds. While there are a small number of very
serious juvenile offenders who should be tried as adults due to the nature of their crimes, in the aggregate, the limited
available evidence discussed below suggests that placing all 16 year-olds in the adult criminal justice system is not the
most effective strategy for deterring crime or successfully rehabilitating and protecting these youngsters.

As long as there are mechanisms in place which permit juvenile offenders whose crimes are individually deemed
serious enough to be tried as adults, considerations of public safety and the wellbeing of state wards suggest North
Carolina should seriously look at joining nearly all other states in making the juvenile justice system the default des-

tination for 16 year-olds.

While North Carolina already has a broad transfer law that allows any minor who is at least 13 years old charged
with a felony to be tried and sentenced as an adult, the state should also consider adopting a blended sentencing
mechanism as used in Texas and other states that allows courts to send minors for the first portion of their sentences
to the juvenile system, with the second part to be served in the adult system. In Texas, if a minor is sent to a state
youth institution under a blended sentence, the case is sent back to the court once he turns 19 at which time the court
decides, after reviewing the evidence of the offense and progression while in the juvenile institution, whether to re-

lease the offender on adult parole or transfer him to adult prison.?

This provides another option, in addition to adult transfer, for prosecutors and courts seeking a potentially longer
sentence due to public safety concerns. However, it offers unique advantages because it allows a very young and vul-
nerable offender to begin in a juvenile facility with more age-appropriate programming and protections and enables
the decision on the remaining part of the sentence to be made at a later time when there is more evidence concerning
the extent to which the offender may still pose a danger to the public.

The support for these recommendations is sourced in years of research that focuses on three significant concerns
surrounding systematic placement of juveniles: the deterrent effects of criminal court jurisdiction, programmatic effec-

tiveness for juveniles in adult systems as measured by recidivism, and in-facility safety and programming for minors.



Does Criminal Court Jurisdiction Act as a Deterrent?

In years past, many supported criminal court jurisdiction and sentencing of older juveniles due to perceived deter-
rent effects of the more serious treatment usually handed down in criminal courts. However, when states actually took
the step of lowering the age of criminal court jurisdiction to include certain juveniles, studies show that such legisla-
tion did not deter crime.

In 1978, New York responded to highly publicized violent crimes committed by juveniles with the New York Ju-
venile Offender Law as part of the Crime Package Bill.? This legislation, amongst other things, increased criminal
court jurisdiction over certain 13, 14, and 15 year-olds and provided more avenues for transfer of juveniles to criminal
courts.* These changes in the laws of juvenile jurisdiction were widely publicized and a topic of conversation in the
months before and after passage.

Unfortunately, even though highly publicized, New York’s modifications to juvenile and criminal court jurisdic-
tions did not deter crime. In 1988, researchers analyzed arrest rates for the specific offenses in the Juvenile Offender
Law in the four years prior to the law change and six years afterwards, and compared the data to other cohorts of
youth.? The arrest rates for those offenses, such as homicide and serious assault, either did not change or rose after
passage of the Law.® While arrest rates did fall for rape, arrest rates for that crime also fell in the control jurisdictions
analyzed by the researchers, where no such criminal jurisdiction existed, suggesting the decrease in arrests was part

of a national trend rather than due to criminal court jurisdiction over juveniles.”

Therefore, at least, there is insufficient evidence to indicate that New York’s widening of the scope of criminal court
jurisdiction over certain juveniles achieved a demonstrable deterrent effect. This conclusion has been mirrored in re-
search of other states’ efforts to try more juveniles as adults. For example, the 1981 decision by the Idaho legislature
to increase mandatory transfer of juveniles to criminal courts preceded a 13 percent increase in arrest rates for the
targeted offenses, while rates fell in neighboring states without mandatory transfer.® Similarly, expansion of criminal

court jurisdiction in Georgia over juveniles charged with certain crimes brought about no reductions in arrest rates.’

The studies all show that, perhaps due to minors’ lack of maturity or less-than-developed frontal cortex, which
controls reasoning,” legislative efforts to inflict criminal court jurisdiction and punishments upon minors have not
deterred crime. Even more than adult offenders, the very problem with juvenile offenders is that too often they do not
think carefully before committing their misdeeds, and they rarely, if ever, review the statutory framework to determine
the consequences. This alone does not automatically require the juvenile justice system to handle all minors, however,
as deterrence would fall as a justification to more effective handling of juveniles by the criminal courts. The next ques-
tion turns to that point.

Do Criminal Courts More Effectively Rehabilitate Juveniles?

Given that a major goal of both juvenile and criminal justice systems is to release reformed and rehabilitated ex-
offenders to begin productive, law-abiding lives, it is important to place juveniles in the systems where they will be
most effectively rehabilitated. Research consistently shows that rehabilitation of juveniles is more effectively obtained
in juvenile justice systems and juvenile facilities, as measured by recidivism rates.

Several studies have compared recidivism rates for juvenile offenders tried in juvenile courts with those for ju-
veniles tried in criminal courts. One such study considered 475 pairs of juveniles in Florida, matched for age, gender,
race, offense history, offense severity, and other factors, with one member of each pair transferred to criminal courts

*  Dr. James Howell testified before the North Carolina Sentencing and Policy Advisory Commission on this issue. He detailed minors’ impaired
risk perception, foreshortened time perspective, greater susceptibility to peer influence, and their behavior control capability, citing several
references. See “Report on Study of Youthful Offenders Pursuant to Session Law 2006-248, Section 34.1 and 34.2,” North Carolina Sentencing

and Policy Advisory Commission (March 2007), pg. 32.



while the other was retained in juvenile courts.’

In 29 percent of pairs, only the transferred juvenile re-offended, while for less than 15 percent of pairs did only
the retained juvenile re-offend.!* After age 18, 50 percent of those transferred to criminal courts re-offended while 35
percent of those adjudicated by a juvenile court re-offended.!? And in those cases where both members of a matched
pair re-offended, the transferred juvenile was more likely to have committed a more serious felony.!?

In another such study, researchers found that when comparing youth sent to the criminal court system to those
retained by the juvenile court system in Minnesota, those tried as adults were more likely to be reconvicted or readju-
dicated then those originally adjudicated by the juvenile court system.!* The study considered only those minors who
had at least two years of “at-risk” time under their belts, which means two years of non-incarcerated time following
their sentence, and limited the recidivism definition to those reconvicted or readjudicated.!® The researchers found
that 58 percent of those originally tried in the criminal court system re-offended, while 42 percent of those retained by

the juvenile system recidivated.!®

Yet another study looked at over 2,000 juveniles charged with aggravated assault, armed robbery, or burglary in
New York and New Jersey, where the former are processed through criminal courts and the latter are adjudicated in
juvenile court.!” That study found an 85 percent increase in re-arrest rates for violent crimes amongst juveniles in
adult courts and a 44 percent increase in re-arrests for felony property crimes.'® Re-incarceration rates rose 26 percent
for those prosecuted as adults.?

The Task Force on Community Preventive Services systematically reviewed seven such studies across a variety
of states and research methodologies and found and compiled a median change in re-arrest rates, for transferred ju-
veniles compared to retained juveniles.?’ The Task Force concluded, “transferred juveniles were approximately 33.7
[percent] more likely to be re-arrested for a violent or other crime than were juveniles retained in the juvenile justice

system.”?!

Similarly, when the Office of Juvenile Justice and Delinquency Prevention summarized six large-scale studies on
juveniles in criminal courts, covering thousands of juveniles, five states, different definitions of recidivism, and differ-
ent types of transfer, the result was that “[a]ll of the studies found higher recidivism rates among offenders who had
been transferred to criminal court . . . even for offenders who only received a sentence of probation from the criminal

court.”??

Each study consistently showed higher recidivism rates for minors in criminal courts than in juvenile courts, even
when controlling for other risk factors such as criminal histories, and under various forms of transfer and jurisdic-

tional rules.

While no empirical studies have been done on minors exiting North Carolina’s adult and juvenile facilities, recidi-
vism rates for minors exiting adult facilities are unimpressive. The last time that North Carolina reported recidivism
rates for minors separate from any other age group was in 2006, in a report that analyzed offenders released in the
2001-2002 fiscal year. Re-arrest rates for offenders who were minors when entering the system were higher than any
other age group at every risk level, even when controlling for other factors.?

In fact, low-risk minors in North Carolina’s criminal court system were more than twice as likely to be re-arrested
as low-risk offenders aged 18-21.24 In contrast, out of those minors sent and released from a secure lockup in the juve-
nile system, only 47 percent were ever subsequently rearrested as an adult, while those minors who had been commit-
ted to juvenile detention facilities were re-arrested as an adult only 32 percent of the time.?

These recidivism rates strongly suggest that, just as each national study has shown, North Carolina’s criminal
courts and adult facilities are not producing effective results for minors. This higher recidivism severely affects public



safety in North Carolina as well as negatively impacts budgets. The greater rate at which minors exiting adult facili-
ties are re-arrested not only increases victimization but also forces taxpayers to pay for additional terms or interven-
tions for that offender. But higher recidivism isn’t the only negative outcome for minors in the criminal justice system

in North Carolina, as revealed in the answer to the next question.

Are Adult Facilities Safe and Effective for Juvenile Offenders?

While some juveniles in the criminal justice system receive probation or fines, a portion of juvenile offenders tried
as adults will receive a sentence that includes a prison or jail term. There are relatively few 16 year-olds in North
Carolina sent to adult prisons, suggesting that a change in this regard would not create a significant disruption in

either the juvenile or adult systems.

Given the age groupings used in the available statistics, there is not data on 16 year-olds alone. Currently, many
more 16 and 17 year-olds enter adult probation and county jail every year, and in 2011, only 365 youths aged 16 or 17
years-old entered the adult prison system in North Carolina.?® Most male offenders aged 17 or under are currently at
the North Carolina Department of Correction’s Western Youth Institution, which houses offenders ages 13 to 22.2" The
inmates are not separated by age within this range, but rather by level of privileges.?

Additionally, under North Carolina law, there is no statutory requirement that the Department provide specialized
youthful offender programming.?® While there is a G.E.D. program at this lockup, there is not a program at the Western
Youth Institution for earning an actual high school diploma.?® The small number of female inmates ages 16 and 17 are
housed with women of all ages at the Department of Correction’s North Carolina Institution for Women.?!

While there certainly are particular juveniles that should be placed in adult facilities, given the grave risks to the
juvenile in those facilities it is important to avoid overreliance on this type of placement.

The first risk is safety related. Minors in adult facilities are at greater risk for harm given their age, stature, and
lack of maturity. For example, one national survey of jails found that in one year, minors were the victims of inmate-on-

inmate sexual violence 21 percent of the time, even though they only made up less than one percent of jail inmates.3?

Non-sexual violence is similarly high for minors in adult facilities. Research has found minors are 50 percent more
likely to be physically attacked by a fellow inmate with a weapon of some sort, and twice as likely to be assaulted by
staff.3

Another physical risk to minors in adult facilities is suicide. Precise suicide rates are difficult to calculate for all
types of institutions because the cause of death is not always specified, but the limited evidence available suggests the

risk of suicide may be higher for youths placed in adult prisons.?

The second risk is the lack of adequate programming for minors in adult facilities. Almost all minors will at some
point be released into society (and, unlike older offenders, often while still in the age group that commits the most
crimes), and even the most basic education or vocational training can increase the odds they will be productive, law-

abiding citizens. Those skills may not necessarily be learned in an adult prison or jail.

Minors in adult facilities usually have not yet completed their secondary education, yet 40 percent of jails do not
provide any education and only 7 percent provide some sort of vocational education, often necessary to obtaining any
sort of gainful employment upon release.?® Further, only 56 percent of prisons in the United States have vocational
education.?® Even amongst those facilities that do offer education, it is not clear that it is widely used: only 54 percent
of state inmates reported taking classes when polled by the federal government.?”

In North Carolina, criminal courts and adult facilities are similarly poor places for minors to develop. When the
North Carolina Sentencing and Policy Advisory Commission analyzed treatment of minors in adult prisons, they found



only three programs designed specifically for minors and their education, employment, and substance abuse needs,
and those three are not offered at every prison in North Carolina that houses youthful offenders.3®

In contrast, minors in the juvenile justice system in North Carolina have access to, through Juvenile Crime Pre-
vention Councils,

* Parent, family, and interpersonal skill building; tutoring, prevention programs, and guided growth,
e Community Day Programs that include mentoring,

* Home-based clinical treatments for specific issues including family issues,

* Restorative services including restitution, mediation and conflict resolution, or teen courts,

* Psychological services, or

*  Group home, foster care, or shelter care.?

Other juvenile specific rehabilitation programs include community initiatives such as non-institutional pre-ad-
judication homes, wilderness camps, after-school programs, and mentoring options,* while minors in secure juvenile
facilities take part in year-round education, vocational training, work opportunities, mental health and substance
abuse services (if appropriate), and social skills services.*! While all such programs must be carefully scrutinized to
ensure they are effective, and those which are not should be eliminated, the overarching point is that it makes more
sense to focus existing, limited rehabilitation resources on the youngest offenders since they will be back in society for
the greatest number of years.

In addition to comparing adult and juvenile facilities, it is also important for policymakers to consider the differ-
ences between adult and juvenile probation. For example, juvenile probation maintains strong connections with the
education system and places a high import on the statutory mandate that 16 year-olds be in school.*?> Adult probation
focuses far more heavily on employment requirements and imposes extensive court costs and fees.*® These costs are
lower in the juvenile system since it is assumed youths lack an income stream and are instead in school.

Conclusion

The evidence indicates North Carolina should reconsider its laws relating to the youngest offenders who now enter
the adult corrections system. From the lack of deterrent effects of imposing criminal court jurisdiction on minors, to
the greatly increased recidivism rates for minors handled by the criminal justice system, to the dual risks of harm and
lack of education or training for minors in adult facilities, it becomes pointedly clear that the best place for most of the
state’s young offenders is in the juvenile justice system.

Further, there is already a mechanism in place to ensure that minors who commit the most serious crimes can be
tried and incarcerated as adults. Current law permits the transfer of any minor over the age of 13 to criminal courts if
charged with a felony, and minors charged with first-degree murder for which probable cause is found must be trans-
ferred to criminal court.*

This ensures that the “worst of the worst” juvenile offenders are indeed placed in the criminal court system—as
distinguished from the vast majority of minors committing mostly nonviolent crimes. The direct transfer procedure
could be supplemented with a blended sentencing law that would provide greater flexibility to split the sentence be-
tween the juvenile and adult systems when appropriate.

But for the vast majority of 16 year-olds, the appropriate place is the juvenile justice system—appropriate for

juveniles, by obtaining better outcomes, and appropriate for North Carolina’s citizens, by creating a safer state for all.

Marc Levin is Director of the Center for Effective Justice at the Texas Public Policy Foundation.
Jeanette Moll is Juvenile Justice Policy Analyst at the Center for Effective Justice, Texas Public Policy Foundation.
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