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CoMMON-SENSE TIF REFORMS

Ways to Avoid Randy Parton Theatre-Like Debacles and Other Disasters

¢ Tax increment financing (TIF) is a type of public-
debt financing that is supposed to promote private economic development in
designated districts through the development of public improvement proj-

ects.

¢ The private development is supposed to generate additional property-tax
revenue that would not be realized without the public improvement proj-
ects. This additional (incremental) revenue would help to pay off the debt

for the public improvement project.

¢ Citizens have no voice in whether their city or county can use TIF for spe-

cific projects.

¢ The very first TIF project in North Carolina was the Randy Parton Theatre.
It has been a financial failure and a source of controversy and alleged cor-

ruption.

® Reform One: Citizens should be allowed to vote on TIF projects. The con-
stitutional amendment that allowed TIF would permit voting and, in fact, it

clearly contemplated that voting may be necessary.

* Reform Two: There needs to be a meaningful oversight process. Currently,
oversight by the Local Government Commission (LGC) is just a rubber-
stamping process. The LGC should be required to view TIF projects critical-
ly. Cities and counties should have the burden of proof to demonstrate that

a project meets adequate standards.

* Reform Three: The TIF statute should have clear protections against inap-

propriate private benefits and conflicts of interest.

¢ Reform Four: There should be basic financial protections. For example, the
LGC should be required to deny a TIF project if it is not likely to generate

significantly more property tax revenue than if the TIF had never existed.

¢ These reforms share a common theme: ensuring that there is honest and

open government.



n 2004, North Carolina voters narrowly approved a constitutional amendment referred to as Amendment One.!
This amendment permits local governments to use a form of public debt financing called tax increment financing
(TTIF).2 The stated purpose of TIF is to promote private economic development in designated districts through the

development of public improvement projects.?

TIF permits cities and counties to finance public projects using the extra property tax revenues that would exist
due to the new private development.* This incremental revenue is supposed to pay off debt incurred for the public
projects. TIF projects, as a result of Amendment One, do not have to be approved by local voters through a referendum,

as general obligation bonds do.

North Carolina’s experience to date with tax increment financed bonds (TIFs) has been nothing short of a disaster.
The first TIF project’ was the Randy Parton Theatre in Roanoke Rapids. It has been both a financial failure and a
source of controversy and alleged corruption.® While it is important to understand all of the specific ways in which the
Parton Theatre project has failed, state policymakers need to consider the systemic flaws that made it possible for the

project to get off the ground in the first place.

This Spotlight will highlight several critical problems with the use of TIFs in North Carolina. Assuming TIF will
exist, there never again should be a Randy Parton Theatre debacle. “Lowlights” of this debacle are listed in Appendix
A. This paper identifies four concrete solutions to minimize the problems. These recommendations would require the
legislature to reform the TIF statute. Appendix B provides draft legislative language to implement these reforms.

Four Reforms to the TIF Statute

1. Requiring Voter Approval

Requiring voters to approve TIFs would make a major difference in providing much-needed oversight. Amendment
One expressly stated “these instruments of indebtedness may be issued without approval by referendum” (emphasis
added). Because of the use of the word “may” instead of “shall” in the constitutional language, a referendum certainly

could be required if the legislature passed a bill to this effect.

There is nothing inherent in TIF's that requires ignoring the will of the people — TIF's simply are a form of financ-
ing that can exist with voter approval just like general obligation bonds. The legislature can and should require that
voters have a voice when it comes to TIFs.

2. Creating a Meaningful Oversight Process

OVERVIEW OF THE LocAL GOVERNMENT CommissiON. The TIF statute requires that the Local Government Com-
mission (LGC) approve any TIFs.? The LGC is a nine-person state commission consisting of five appointees and four
elected state officials that approve local government bonds. The four state officials include the state treasurer, who also
serves as the commission chairman, the state auditor, the secretary of state, and the secretary of revenue.®

While the LGC is a nine-person commission, there have been two vacancies on the LGC since March 2007.1° More
importantly, TIFs do not have to be approved by the whole Commission. They can be approved by what is referred to
as the LGC Executive Committee, which consists only of the four elected officials.!! In fact, the LGC Executive Com-

mittee recently approved two TIF's.

CHANGING THE LGC Process. The TIF statute creates what can fairly be described as a rubber-stamping process.
There are two sections outlining the TIF approval process.!? The first section simply permits, but does not require the

LGC to consider relevant matters regarding a TIF proposal.’® The second section is even worse because it requires the



LGC to approve a TIF if certain conditions are met.!

The statute should instead be changed so that the LGC is required to review the critical issues regarding TIFs—
meaningful oversight should not be optional as it is now. To date, the LGC has not provided meaningful oversight. For
example, the LGC apparently ignored key points of the feasibility study done for the Randy Parton Theatre, includ-
ing an assumption that two hotels and a retail center would exist prior to the opening of the theater.’® No hotels or
retails center existed, yet the TIF was approved anyway.'® The LGC also never reviewed the business plan developed

by Parton’s theater management company, Moonlight Bandit Productions.”

The statute also should be changed so the LGC is directed to review TIFs with a critical eye. For example, there
should be a statutory section detailing when the project must be denied, not when it must be approved. As a general
matter, when there is a TIF or a bond project, a city or county should be required to prove the merits of the project to
the LGC. There should not be a presumption, as currently exists in the TIF statute, that the project is appropriate.

Further, TTFs need a high degree of scrutiny because the projects, as of now, do not require voter approval, unlike
general obligation bonds. Since most!® TIFs do not specifically pledge funds from the general tax base, they also may
not receive the same scrutiny from local government officials. The full LGC, not the four-person Executive Commit-
tee, should be required to approve TIFs. Overall, the LGC’s review should be thorough and objective, and if necessary,
independent analysts and consultants should be used.

City AND CoUNTY INFORMATION FOR THE PUBLIC AND THE LGC. Under current law, cities and counties are required
to draft and adopt what is referred to as a development financing plan and hold a public hearing on the plan.!® The
plan must include some basic information, such as the description of the TIF district and a description of how the pro-
posed development would help the residents and businesses of the district. The existing requirements do not capture
much of the information that the public would obviously need to evaluate the proposal. The additional requirements
should include:

* The incremental property tax revenue that would exist because of the TIF project.
* Property tax revenue that would have existed in the district if there had not been a TIF project.

* Government services that likely would not be funded in the district and the city or county due to the TIF proj-
ect.

* The costs of alternative financing options.

® The priority of the public improvement project compared to other city or county projects before the TIF was
considered.

Current law does not clearly require that the development financing plan be provided to the LGC.2° The plan does
not have to be adopted when the city or county provides its application to the LGC. It merely has to be adopted before
the LGC gives final approval.?! The statute should require that the plan be provided to the LGC at the beginning of its
review process so it has the time to review the final and official proposal.

3. Removing Inappropriate Private Benefits and Conflicts of Interests

For TIF's, a public improvement project is supposed to be the catalyst for new private development. Private devel-
opers receive major benefits through TIFs—they provide just another type of taxpayer funded economic incentive for
developers.



In addition, the public improvement project itself also may provide significant direct benefits to private parties, as
was the case with the Randy Parton Theatre. For example, Moonlight Bandit Productions was able to secure a lucra-
tive contract to manage the theater (the theater itself is the public improvement project).?? The TIF statute should
require the LGC to review any private development projects and the public improvement project for improper private
benefits or conflicts of interest.

Since there are both private and public benefits with TIF projects, it is hard to determine whether the real purpose
of a project is to benefit a private party or to help the public. The TIF statute should direct the LGC to ensure that
inappropriate private benefits are not the real reason for the project. Specifically, the statute should clarify that the
LGC must deny a TIF project if it finds any of the following:

* A private entity involved in a public improvement project has inadequate experience or fails to meet other appro-
priate criteria and qualifications. This same standard should apply to any existing private developers involved
in the TIF project.

* A private entity involved in a public improvement project has not been identified and selected through an open
and competitive process.

* Negotiated terms, including compensation, with a private entity involved in a public improvement project are
unreasonable.

* Private development would reasonably occur without the public project.?

* There are inappropriate conflicts of interest, such as a government official benefiting financially from a TIF
project.

4. Requiring Basic Financial Protections

If the incremental revenue by itselfis unlikely to pay off the tax increment financed bonds, then the statute should
require the LGC to reject the project. The LGC also should be required to reject a TIF project if the development financ-
ing district (the area where the TIF project would be located) is not likely to generate significantly more property tax
revenue than if the TIF had never existed.

As stated earlier, cities and counties should be required to provide some critical financial information in their de-
velopment financing plans. This includes the projected property tax revenue if there were a TIF and if there were not a
TIF, the costs of alternative financing options, and the government services that likely would not be funded as a result
of the revenues going to TIF debt service.

Conclusion

North Carolina has experienced far too many government scandals in recent years. Unfortunately, the current TIF
process is conducive to unethical and possibly illegal behavior. TIF projects can be created behind the scenes with very
little oversight. There also can be a significant amount of money at play in these projects.

The common theme running through the four recommendations is the desire for “good government.” The TIF pro-
cess should be transparent. There should be oversight through the LGC and through a vote of the people. Cities and
counties should be required to carefully review the projects. These simple changes would improve the TIF projects and
more importantly, they would create a more honest and open government.

Daren Bakst, J.D., LL.M., is Legal and Regulatory Policy Analyst for the John Locke Foundation.
Joseph Coletti is Fiscal Policy Analyst for the John Locke Foundation.
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Appendix A: Lowlights of the Randy Parton Theatre TIF Debacle

* The Local Government Commission (LGC) apparently ignored key points of the feasibility study for the $21.5

million theater project.?*

* The feasibility study assumed that there would be two additional hotels with 400 rooms and a retail center with
200,000 square feet of space before the theater even opened.? The hotels and retail center did not exist when
the theater began operating in July 2007. One new hotel has been completed, but no retail space has even been
started.?® More importantly, TIF projects are supposed to be the catalyst for private development, not the other
way around.

* Randy Parton’s theater management company, Moonlight Bandit Productions, did not have any experience in

managing a theater and was not selected through an open and competitive process.?”

* As reported,?® the president of the state-funded regional economic development organization (Northeast Com-
mission) was the business manager of Moonlight Bandits Productions at the same time he was recruiting the

company to Roanoke Rapids.

* Moonlight Bandit Productions was fired by the city after less than six months of shows, in part due to very low
attendance.?

* The city of Roanoke Rapids paid Moonlight Bandit Productions $750,000 to settle any future claims it may have
against the city for its dismissal.?

* The city of Roanoke Rapids hired a new theater management company and then terminated that contract within
a few months.?!

* A Roanoke Rapids city council member and a member of the North Carolina Department of Transportation have

resigned due to issues related to this failed project.3?



Appendix B: Draft Legislation

Notes

. New proposed legislative language is underlined.
. Existing language that would be deleted is eressed-out.

I. Referendum, TIF Application, Full LGC

§ 159-104. Referendum; Application to Commission for approval of project development financing
debt instrument issue; preliminary conference; acceptance of application.

(a) A unit of local government may not issue project development financing debt instruments under this
Article unless the issue is approved, through a referendum, by a majority of voters in the unit.

(b) A unit of local government may not issue project development financing debt instruments under this
Article unless the issue is approved by the Local Government Commission prior to the referendum under
subsection (a) of this section. Notwithstanding G.S. 159-4(a), for purposes of this Article, only the full
Commission may consider and approve or deny the issue of project development financing debt instruments. The
governing body of the issuing unit shall file with the secretary of the Commission an application for Commission
approval of the issue. At the time of application, the governing body shall publish a public notice of the
application in a newspaper of general circulation in the unit of local government. The application shall include
any statements of facts and documents concerning the proposed debt instruments, development financing
district, and development financing plan, and the financial condition of the unit, required by the secretary. The
application also shall include a copy of the enacted development financing plan and the governing body shall
make the findings described in G.S. 159-105(b)(1)-(14). The Commission may prescribe the form of the

application.
Before accepting the application, the secretary may require the governing body or its representatives to
attend a preliminary conference in order to discuss informally the proposed issue, district, and plan and the

t1m1ng of the steps to be taken in 1ssu1ng the debt 1nstruments fllhe—dexfe}epmenkﬁﬂanemg—p}&n—need—net—be

. After an application in proper form and order has
been filed, and after a prehmmary conference if one is requlred the secretary shall notify the unit in writing that
the application has been filed and accepted for submission to the Commission. The secretary's statement is
conclusive evidence that the unit has complied with this section.

§ 158-7.3. Development financing.

(h) Plan Adoption. — Before adopting a plan for a development financing district, the issuing unit's governing
body shall hold a public hearing on the plan. The governing body shall, no more than 30 days and no less than
14 days before the day of the hearing, cause notice of the hearing to be published once and shall cause notice of

the hearing to be mailed, by first-class mail, to all property owners and mailing addresses of the development

financing district and to the governing body of any special district, as defined by G.S. 159-7, within which the
development financing district is located. The notice shall state the time and place of the hearing, shall specify
its purpose, and shall state that a copy of the proposed plan is available for public inspection in the office of the
unit's clerk. At the public hearing, the governing body shall hear anyone who wishes to speak with respect to the
proposed district and proposed plan. Unless a board of county commissioners or the Secretary of Environment
and Natural Resources has disapproved the plan pursuant to subsection (f) or (g) of this section, the governing
body may adopt the plan, with or without amendment, at any time after the public hearing. However, the plan
and the district do not become effective until the unit's application to issue project development financing debt
instruments has been approved by the Local Government Commission and a majority of voters through a
referendum, pursuant to Article 6 of Chapter 159 of the General Statutes.




§ 160A-515.1. Project development financing.

(2) Plan Adoption. — Before adopting a plan for a development financing district, the city council shall
hold a public hearing on the plan. The council shall, no less than 30 days before the day of hearing,

cause notice of the hearing to be mailed by first-class mail to all property owners and mailing
addresses within the proposed development financing district. The council shall also, no more than
30 days and no less than 14 days before the day of the hearing, cause notice of the hearing to be
published once in a newspaper of general circulation in the city. The notice shall state the time and
place of the hearing, shall specify its purpose, and shall state that a copy of the proposed plan is
available for public inspection in the office of the city clerk. At the public hearing, the council shall
hear anyone who wishes to speak with respect to the proposed district and proposed plan. Unless a
board of county commissioners or the Secretary of Environment and Natural Resources has
disapproved the plan pursuant to subsection (e) or (f) of this section, the council may adopt the plan,
with or without amendment, at any time after the public hearing. However, the plan and the district
do not become effective until the city's application to issue project development financing debt
instruments has been approved by the Local Government Commission and a majority of voters
through a referendum, pursuant to Article 6 of Chapter 159 of the General Statutes.

II. More Oversight for LGC

§ 159-105. Approval of application by Commission.
(a) In determining whether to approve a proposed project development financing debt instrument issue,
the Commission may shall inquire into and consider any matters that it considers relevant to whether the issue

should be approved. —rnehiérmg—

(b) The Commission shall appreve deny the application if, upon the information and evidence it receives
or identifies on its own, it finds al} any of the following:
(1) The proposed project development financing debt instrument issue is not necessary to

secure significant new economic development for a development financing district.

(2) The amount of the proposed project development financing debt is adegquate inadequate
or and-net excessive for the proposed purpose of the issue.

3) The proposed projects are not feasible. In making this determination, the Commission
shall conslder the reasonableness of the underlvmg assumptions. may—eensrder—any

>

(4) The unit of local government's debt management procedures and policies are geed below
average, or that reasonable assurances have not been given that its debt will
henceforth be managed in strict compliance with law.

(5) The private development forecast in the development financing plan would anet-betikelyte
reasonably occur without the public projects to be financed by the project development
financing debt instruments.

(6) The proposed project development financing debt instruments can not be marketed at
reasonable interest cost to the issuing unit.



7) The issuing unit has not, pursuant to G.S. 160A-515.1 or G.S. 158-7.3, adopted a
development financing plan for the development financing district for which the instruments are to be
issued.

(8) Taxes on the incremental valuation accruing to the development financing district, together

with any other revenues available under G.S. 159-110, will be insufficient to service the proposed
project development financing debt instruments.
(9) Taxes on the incremental valuation accruing to the development financing district, together

with any other revenues available under G.S. 159-110, would not be significantly higher than property
tax revenues that would have existed in the development financing district absent the proposed project
development financing debt instruments.

(10) A private entity that would manage, own, or in any way be significantly involved in the
operation of the proposed projects or the forecast development has inadequate experience or fails to meet
other appropriate criteria and qualifications necessary for the projects.

(11) The issuing unit did not have an open and competitive process to identify a private entity
that would be significantly involved in the operation of the proposed projects.

(12) Terms for a contract or lease between the unit of local government or its agents and a
private entity that would be significantly involved in the operation of the proposed projects includes
compensation or benefits provided to the private entity that are unreasonable.

(13) There are inappropriate conflicts of interest, such as government officials benefiting
financially from the issuance of the project development financing debt instrument issue.

(14) The proposed development financing district does not meet the applicable requirements
pursuant to G.S. 158-7.3.(c) or G.S. 160A-515.1(b).

(c) In determining whether to approve a proposed project development financing debt instrument issue, the
Commission shall place the burden on the issuing unit to demonstrate why approval is appropriate. The
Commission shall do a careful and objective review of the application, shall make the findings described in G.S.
159-105(b)(1)-(14), and if necessary, shall identify independent experts to assist in the review.

§ 159-106. Order approving or denying the application.

(a) After considering an application, the Commission shall enter its order either approving or denying
the application. An order approving an issue is not an approval of the legality of the debt instruments in any
respect.

(b) Unless the debt instruments are to be issued for a development financing district for which a project
development financing debt instrument issue has already been approved, the day the Commission enters its
order approving an application for project development financing debt instruments is also the effective date of
the development financing district for which the instruments are to be issued.

(c) If the Commission enters an order denying the application, the proceedings under this Article are at
an end.

(d After the order has been entered, the order and all materials provided to it under G.S. 159-104
shall promptly be made available to the public on the Commission’s web site.

ITI. City and County Due Diligence

§ 158-7.3. Development financing.
(d) Development Financing Plan. — The development financing plan must include all of the following:
(1) A description of the boundaries of the development financing district.
(2) A description of the proposed development of the district, both public and private.
3) The costs of the proposed public activities.

(4) The sources and amounts of funds to pay for the proposed public activities.
(5) The base valuation of the development financing district.

(6) The projected incremental valuation of the development financing district.
7) The estimated duration of the development financing district.

(8) A description of how the proposed development of the district, both public and private,
will benefit the residents and business owners of the district in terms of jobs,
affordable housing, or services.



9) A description of the appropriate ameliorative activities which will be undertaken if the
proposed projects have a negative impact on residents or business owners of the
district in terms of jobs, affordable housing, services, or displacement.

(10) A requirement that the initial users of any new manufacturing facilities that will be

located in the district and that are included in the plan will comply with the wage requirements

referred to in subsection (e) of this section.

(11) The taxes on the incremental valuation accruing to the development financing district,

together with any other revenues available under G.S. 159-110.

(12) Property tax revenues that would have existed in the development financing district absent
the proposed project development financing debt instruments.

(13) Government services that likely would not be funded in the development financing district
and the entire issuing unit as a result of the project development financing debt instruments.
(14) The costs of alternative financing options. In making this calculation, interest, fees, and all
other financing costs must be considered.

(15) The priority of the public improvement project before the issuing unit considered the project
development financing debt instruments. In making this determination, the priority of the public
improvement project shall be considered in relation to other public projects.

§ 160A-515.1. Project development financing.

(c) Development Financing Plan. — The development financing plan must be compatible with the
redevelopment plan or plans for the redevelopment area or areas included within the district. The development
financing plan must include all of the following:

(1) A description of the boundaries of the development financing district.
(2) A description of the proposed development of the district, both public and private.
3) The costs of the proposed public activities.

(4) The sources and amounts of funds to pay for the proposed public activities.
(5) The base valuation of the development financing district.

(6) The projected incremental valuation of the development financing district.
7 The estimated duration of the development financing district.

(8) A description of how the proposed development of the district, both public and private, will
benefit the residents and business owners of the district in terms of jobs, affordable housing, or services.
9) A description of the appropriate ameliorative activities which will be undertaken if the proposed
projects have a negative impact on residents or business owners of the district in terms of jobs,
affordable housing, services, or displacement.

(10) A requirement that the initial users of any new manufacturing facilities that will be located in the
district and that are included in the plan will comply with the wage requirements in subsection (d) of
this section.

(11) The taxes on the incremental valuation accruing to the development financing district, together with

any other revenues available under G.S. 159-110.

(12) Property tax revenues that would have existed in the development financing district absent the
proposed project development financing debt instruments.

(13) Government services that likely would not be funded in the development financing district and the
entire issuing unit as a result of the project development financing debt instruments.

(14) The costs of alternative financing options. In making this calculation, interest, fees, and all other
financing costs must be considered.

(15) The priority of the public improvement project before the issuing unit considered the project
development financing debt instruments. In making this determination, the priority of the public
improvement project shall be considered in relation to other public projects.




