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This is the first of a three-part analysis of federal asset 
forfeiture and the threat it poses to property rights and 
the right to due process in North Carolina. This analysis 
focuses on one federal asset forfeiture program in partic-
ular – the practice of “equitable sharing.” Part One will 
explain how equitable sharing makes it possible for state 
and local law enforcement agencies to circumvent the pro-
tections against asset forfeiture abuse that are provided by 
North Carolina’s statutes and by the North Carolina Con-
stitution. Part Two will describe and evaluate what other 
states have done to address this problem. Part Three will 
offer specific recommendations for North Carolina. 

We are fortunate in North Carolina. Because our stat-
utes and our constitution discourage civil asset forfeiture, 
our law enforcement agencies have been able to maintain 
a relatively high level of integrity, and the kind of asset 
forfeiture abuse that has occurred in other states has been 
rare. Taking steps to eliminate or curtail federal equitable 
sharing in North Carolina will help ensure that we keep 
it that way.

“A civil-liberties debacle and a stain on 
American criminal justice.”

Civil asset forfeiture is a legal process that empowers law 
enforcement agencies to confiscate property suspected of 
having been used for, or derived from, criminal activity. It 
is a civil action against the property itself, which results in 
cases with names like “United States v. $16,000” 1 or “United 
States v. 7004 Calais Drive, Durham, NC.” 2  The owner of 
the property need not be charged with, let alone convicted 
of, committing a crime. In fact, the owner need not even 
be a suspect, as Mary Ford, the owner of 7004 Calais 
Drive, discovered when her home was taken because her 
son was suspected of selling cocaine from the property.3

To recover property seized through civil asset forfeiture, 
owners must initiate an expensive and time-consuming 
lawsuit in which they bear the burden of proving that 
the property was not used or acquired in an impermis-
sible way. Most seizures go unchallenged. Sometimes, no 
doubt, this is because the property really was used for, or 
derived from, some criminal activity. But often it is be-
cause the value of the property is too small to justify the 
cost of a lawsuit (which is typically thousands of dollars) or 

because the owners are ill-informed or too intimidated to 
assert their rights. 

To make matters worse, when owners do undertake 
the onerous burden of suing to recover the property, the 
standard of proof is not, as in a criminal trial, “beyond 
a reasonable doubt.” Instead, the “preponderance of ev-
idence” standard applies. What this means is that to win 
at trial and keep the property, the government need not 
present solid and convincing evidence that the property 
was used for, or derived from, criminal activity. All it 
must do is persuade a court or jury that its claim is slightly 
more likely than not. Despite this low standard of proof, 
in 2014, when The Washington Post looked at hundreds of 
cases in which property owners had sued to recover their 
property, it found that in more than 40 percent of the 
cases, the property owners eventually won in court.4

PREVENTING ASSET FORFEITURE ABUSE 
IN NORTH CAROLINA
Part 1: How federal asset sharing puts innocent property owners at risk

Forcing people who 
have not even been 
accused of a crime 
to spend thousands 
of dollars to recover 
their property from 
the police makes a 
mockery of the right 
to due process.
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Mary Ford, the Durham homeowner mentioned pre-
viously, was one of those lucky ones. She successfully 
challenged the taking of her home. As her attorney ex-
plains, however, that doesn’t mean that justice was done 
in her case, or in other similar cases:

Mary Ford had no clue what her son was up to in that 
house. She got it back, but she had to pay me to do it. 
It cost her some money, and that’s unfortunate. The 
government shouldn’t have seized it in the first place. 
They should have investigated. But they seize first and 
ask questions later.5

Forcing people who have not even been accused of a 
crime to spend thousands of dollars to recover their prop-
erty from the police makes a mockery of the right to due 
process that is guaranteed by both the United States Con-
stitution6 and the North Carolina State Constitution.7 

For many years, civil asset forfeiture was regarded as 
an archaic relic — something comparable to putting ani-
mals on trial for murder. 

The practice was revived in the 1970s as a weapon in 
the War on Drugs, and it was explicitly authorized as a law 
enforcement tool under the Comprehensive Crime Con-
trol Act of 1984 (CCCA).8 After the passage of the CCCA, 
the use of civil asset forfeiture by federal law enforcement 
agencies increased rapidly. By the beginning of the 21st 
century, the Department of Justice (DOJ) was collecting 
and processing millions of dollars of forfeited assets each 
year, and the annual total increased steadily in the years 
that followed. In 2014, the DOJ collected and processed 
assets worth almost $4.5 billion, an amount that exceeded 
the total value of all the assets stolen by burglars in Amer-
ica in that or any other year.9 In the 10-year period ending 
in 2016, almost $22 billion in civil asset forfeiture pro-
ceeds were deposited into the DOJ’s forfeiture fund10, and 

that doesn’t fully account for all the assets taken by federal 
law enforcement during that period. Billions more were 
deposited into the Department of the Treasury’s forfeiture 
fund as well.11

Civil asset forfeiture is inherently unjust, not to men-
tion a violation of due process. It is, as one constitutional 
scholar puts it, “[A] civil-liberties debacle and a stain on 
American criminal justice.”12 What is worse, it tends to 
pervert the proper relationship between the police and 
the public by turning the former into predators and the 
latter into prey. Allowing law enforcement agencies to 
self-fund their operations by taking property directly 
from the citizens creates perverse incentives and encour-
ages abuse. We know from what has happened in other 
states that these sorts of perverse incentives eventually 
lead to abuses and a loss of trust between the police and 
the public.13 The latter is something we can ill afford at a 
time when relations between the public and the police are 
particularly fraught. 

North Carolina leads in good ways and 
in bad

Civil asset forfeiture would have been a scandalous 
affront to Americans’ property rights, and their right to 
due process, even if its use had been confined to federal 
law enforcement, but it soon became popular with state 
and local law enforcement agencies as well. By the end of 
the 20th century, most states had enacted civil asset forfei-
ture laws of their own - but not North Carolina. While there 
are some exceptions,14 under North Carolina law, forfei-
ture is generally permitted only in the case of property 
“directly or indirectly acquired as a result of committing a 
felony,”15 and only when the owner has been convicted of 
that felony.16

Part of the reason North Carolina has been reluctant 
to embrace civil asset forfeiture as a law enforcement tool 
is Article IX, Section 7 of the North Carolina Constitu-
tion, which states:

[T]he clear proceeds of all penalties and forfeitures 
and of all fines ... for any breach of the penal laws of 
the State ... shall be faithfully appropriated and used 
exclusively for maintaining free public schools.17 

This provision removes the incentive for asset forfei-
ture abuse and discourages the kind of predatory policing 
that has poisoned relations between the police and the 
public in many parts of the country.

These features of state law have earned North Caro-
lina high marks in repeated editions of the Institute for 
Justice’s “Policing for Profit”18 report. (See Fig. 1) In 2015, 

Source: Illustration from “Chambers Book of Days” 
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Between 2007 and 2016, state and local law 
enforcement agencies in North Carolina 
collected more than $170 million in equitable 
sharing proceeds from the DOJ and Treasury.

they also earned North Carolina the second highest score 
in a report by FreedomWorks titled “Civil Asset Forfei-
ture: Grading the States.”19 North Carolinians can be 
justifiably proud of our state’s asset forfeiture laws, and we 
should be grateful that our legislature has exercised such 
wisdom and good sense. 

Unfortunately, when it comes to asset forfeiture, North 
Carolina has also been a leader in another, less positive, 
way. For many years, the federal government has encour-
aged state and local police departments to take citizens’ 
property without regard for state law at all. Under a policy 
called “equitable sharing,” federal law enforcement agen-
cies process property seized by state or local agencies and 
then, after taking a cut for their services – typically 20 
percent – they return the remainder of the proceeds to the 
agency that made the seizure.

Like the rest of the modern federal civil asset forfei-
ture regime, equitable sharing started in the mid-80s and 
grew rapidly. By the beginning of the 21st century, state 
and local law enforcement agencies across the country 
were collecting hundreds of millions of dollars in equi-
table sharing proceeds returned to them from the DOJ 
and Treasury. Since 2011, the total amount of equitable 
sharing proceeds returned to state and local agencies has 
exceeded a half-billion dollars every year.20

Participation in equitable sharing programs varies from 
state to state, and, as the Institute for Justice report cited 

earlier notes, there’s a pattern to the variation: “When civil 
forfeiture is more difficult and less financially rewarding 
under state law, law enforcement agencies turn to federal 
asset sharing instead.”21 This is what has occurred in North 
Carolina. Between 2007 and 2016, state and local law en-
forcement agencies in North Carolina collected more than 
$170 million in equitable sharing proceeds from the DOJ 
and Treasury.22 In per-capita terms, that number is higher 
than in most states, and it reflects the fact that North Car-
olina law enforcement agencies have been particularly 
aggressive about using equitable sharing to supplement 
their taxpayer-approved funding. As a result, the Institute 
for Justice ranks North Carolina among the very worst 
states when it comes to federal asset sharing.23 (See Fig. 2)

More than 100 North Carolina law enforcement agen-
cies participated in federal equitable sharing programs 
in 2016, but 30 agencies collected the bulk of proceeds.24 
(See Fig. 3) Much of this money may have come from 
seizures that would have been lawful under North Caro-
lina law, but, unfortunately, because they were processed 
under federal law instead, there is no way to know. There 
is one thing, however, that we do know. If any such lawful 
seizures had been processed under North Carolina law, 
the proceeds would not have been returned to the agencies 
that made them; they would, instead, have been appropri-
ated by the counties in which they occurred and used for
public education.
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Source: Institute for Justice “Policing for Profit: The Abuse of Civil Asset Forfeiture 2nd Edition”

North Carolina is always near the top of state forfeiture law rankings
Figure 1. Grading State Forfeiture Laws

Figure 2. Ranking State Equitable Sharing Abuse

Source: Institute for Justice “Policing for Profit: The Abuse of Civil Asset Forfeiture 2nd Edition”

North Carolina is a habitual abuser of federal equitable sharing programs
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Agency Cash Value Sales Proceeds Total
North Carolina State Bureau Of Investigation $549,829 $115,809 $665,638

Harnett County Sheriff’s Office $593,654 $6,894 $600,548

Raleigh Police Department $449,462 $11,987 $461,449

City Of Durham Police Department $445,730 $2,988 $448,718

Wake County Sheriff’s Office $419,059 $2,988 $422,047

North Carolina State Highway Patrol $411,969 $9,949 $421,918

North Carolina Alcohol Law Enforcement $194,190 $222,388 $416,578

Alamance County Sheriff’s Department $400,643 $1,492 $402,135

Cary Police Department $394,986 $2,988 $397,974

Charlotte Mecklenburg Police Department $224,495 $59,765 $284,260

Cornelius Police Department $225,726 $8,481 $234,207

City Of Rocky Mount Police Department $90,630 $105,516 $196,146

Nash County Sheriff’s Office $170,847 $12,957 $183,804

Fayetteville Police Department $158,473 $15,444 $173,917

Winston - Salem Police Department $115,890 $54,875 $170,765

City Of Wilson Police Department $131,929 $6,911 $138,840

Cumberland County Sheriff’s Office $135,113 $0 $135,113

City Of Dunn Police Department $122,720 $0 $122,720

New Hanover County Sheriff’s Office $92,671 $29,646 $122,317

Greensboro Police Department $118,239 $0 $118,239

Orange County Sheriff’s Office $106,946 $2,988 $109,934

Huntersville Town Police Department $87,316 $18,446 $105,762

Mint Hill Police Department $102,466 $2,286 $104,752

Union County Sheriff’s Office $74,326 $26,170 $100,496

Pineville Police Department $96,949 $2,783 $99,732

Gaston County Police Department $90,132 $0 $90,132

Matthews Police Department $59,196 $30,655 $89,851

Person County Sheriff’s Office $68,098 $21,717 $89,815

Randolph County Sheriff’s Office $88,876 $537 $89,413

Monroe Police Department $69,558 $9,221 $78,779

84 Other Agencies $2,071,143

Total $8,709,152

Figure 3. Recipients of U.S. DOJ Equitable Sharing Funds in

Source: U.S. Department of Justice

North Carolina in 2016
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Conclusion
The best solution for North Carolina (and for the rest 

of the country) would be for the federal government to 
cut back or even abolish all of its civil asset forfeiture pro-
grams, including equitable sharing. Over the years, there 
have been several attempts along those lines. In January 
2015, for example, then-Attorney General Eric Holder 
announced a modest cutback in one rather small part of 
the DOJ’s equitable sharing program.25 A week later, Ken-
tucky Sen. Rand Paul introduced a bill in the U.S. Senate 
that would have made much more substantial and perma-
nent cuts.26 

Sadly, the policy change announced by Mr. Holder 
turned out to be modest indeed, and Sen. Paul’s bill went 
nowhere. In December 2015, the DOJ announced that 
it was temporarily suspending its equitable sharing pro-
gram altogether,27 but the program was soon reinstated.28 
Since then, Sen. Paul and like-minded members of the 
U.S. House of Representatives have introduced additional 
reform measures, but without success.29 And, returning us 

to exactly where we started, in August, Attorney General 
Jeff Sessions announced that he was reversing the modest 
cutbacks that Eric Holder had made in 2015.30

All of this suggests it would be a mistake to wait for 
reform to happen at the federal level. Instead, it falls to the 
states to do what they can under their own state laws to 
protect their citizens from asset forfeiture abuse. Part Two 
of this series will describe and evaluate what other states 
have done along those lines, and Part Three will make 
specific recommendations for North Carolina. 

Unlike many states, North Carolina’s statutes and  
North Carolina’s constitution discourage civil asset forfei-
ture. As a result, our law enforcement agencies have been 
able to maintain a relatively high level of integrity, and the 
kind of asset forfeiture abuse that has occurred in other 
states has been rare. Taking steps to eliminate or cur-
tail federal equitable sharing in North Carolina will help 
ensure that we keep it that way.

Our law enforcement agencies have been 
able to maintain a relatively high level of 
integrity, and the kind of asset forfeiture 
abuse that has occurred in other states has 
been rare. Taking steps to eliminate or curtail 
federal equitable sharing in North Carolina 
will help ensure that we keep it that way.
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